VII. DRAFT WILLS THAT PROTECT CLIENTS’' INTERESTS

A. Select the Vehicle that Meets Clients’ Needs

An attorney must examine the circumstances of @adiliidual to determine the
appropriate vehicle or vehicles to use in ordetraosfer property upon death. Property
can be transferred in several ways: by completiegeliciary designations on life
insurance, annuities, and IRA’s; by holding propeas joint tenants; by will; and by
various types of trusts.

The attorney should analyze the following questidrefore deciding on the
correct vehicle or combination of vehicles to usedach client:

* Can the property be passed through a beneficiaigation form?
» Isthe client’s estate likely to be smaller tha®@@&D00?

* Does the client own real property?

* Is any of the real property commercial or investty@operty?

» Does the client want to manage his or her assetsgliife?

* Does the client have minor children?

» Are any of the children disabled?

* Is the client married?

* Is the client’s estate over the estate tax threkhol

The aforementioned questions are only a few ofdghestions that must be discussed

before an attorney advises a client as to theJusdstle to use.



B. The Statutory ABC’s: What is Required

While the requirements to sign a will are few, tequirements are very strict and must
be met exactly for a will to be valid. The testatoust have the capacity to execute a
will. Capacity consists of two parts: 1) the téstanust be at least 18 years old; and 2)
the testator must be of sound mind and memoryestator is of sound mind and memory
if he or she knows the property that he or sheledVe in the will and the natural objects
of his bounty (his or her heirs).

The statute also requires that the will be iniwgit An oral will is not valid in
lllinois. However, the will may be handwritten typed. Additionally, the testator or
someone in his or her presence and by his or hectdin must sign the will. A
handwritten will only signed by the testator (adgybphic will) is not valid in Illinois.
Two or more credible witnesses must attest a wilhie presence of the testator. These
witnesses verify the testator’s intent and sounslioésnind. Any person at least 18 years
old who is not receiving any property under thd wgila credible witness. An individual
receiving property under the will may sign as anests as long as at least 2 other credible
witnesses attest the will as well. If an indivitteceiving property under the will attests
the will and less than two other credible witnesatsst the will, then the provision
passing the property to the individual who was mess is invalidated as to that person.
However, that individual is entitled to receive t@ount of property he or she would

have received through intestacy.



C. De-Mystify the Laws of Intestacy
755 ILCS 5/2-1: Rules of descent and distribution

When an individual dies without a will the llliroProbate Act delineates how the
deceased individual's real and personal propertjoide distributed after all claims
against the estate are paid. The distributionoistiogent on which family members
survive the decedent and is as follows:

(a) If there is a surviving spouse and descend@uoish as children), half of the
entire estate will go to the surviving spouse amel dther half will be equally divided
among the descendants, per stirpes. In a peestdistribution, the share that a person
who predeceases the decedent was entitled to passegual shares to his or her
descendants.

(b) If there is no surviving spouse, the estataliidded equally among any
descendants, per stirpes.

(c) If there is a surviving spouse, but no descetglahe entire estate passes to
the surviving spouse.

(d) If there is no surviving spouse or descendant, a parent, sibling or a
descendant of a sibling survives, the estate islBqdivided among the parent(s) and
sibling(s). If there is only one remaining parehg surviving parent takes a double share
of the estate. If a sibling of the decedent haslpceased the decedent, but left surviving
descendants, the sibling’s descendants will rectieesibling’s share of the estate in
equal amounts, per stirpes.

(e) If there is no surviving spouse, descendabting, niece or nephew, but a
grandparent or a descendant of a grandparent ssivnalf of the estate will be given to
the surviving maternal grandparents or if they posésed the decedent, their
descendants per stirpes, and the other half tesuhaving paternal grandparents or if
they predeceased the decedent, their descendantstigees. If no grandparents or
descendants of the grandparents on one side @drhiy survive the decedent, the entire
estate will be given to the other set of grandparérthey survive decedent, or else their

surviving descendants in equal shares, per stirpes.



(fH If none of the aforementioned people survive tlecedent, half of the estate
will be distributed to the surviving maternal gregaandparents or if they predeceased the
decedent, their descendants per stirpes, and lilee loalf to the surviving paternal great-
grandparents or if they predeceased the decedwesit, descendants per stirpes. If no
great-grandparents or descendants of the greathgmeents on one side of the family
survive the decedent, the entire estate will beridiged to the other set of great-
grandparents if they survive decedent, or else theviving descendants in equal shares,
per stirpes.

(9) If none of the aforementioned relatives survitie descendant, the entire
estate passes in equal parts to the nearest kingithdut representation. The nearest kin
is the relative with the closest degree of consmmiiyu The closest degree of
consanguinity is determined by counting up the nemab generations from the decedent
to the closest ancestor that the decedent and sibpsiearest kin have in common.
Then, count down by generations to the possibleeseé&kin. The nearest kin to the
decedent is the individual with the lowest numbiegenerations counted.

The term without representation is the opposita per stirpes distribution. The
descendants of an individual who predeceased tlmeddat do not receive that
individual's share. Each person who has an egegies of kinship to the decedent splits
the entire estate equally.

(h) If there is no surviving spouse or known suiniyvkindred, any real property
escheats to the county in which it is located. sBeal property located in the state of
lllinois and personal property located out-of-stdiet subject to ancillary administration
in lllinois, escheats to the county in which theeldent was a resident, or if the decedent
was not a resident of Illinois, the property esthd¢a the county in which the property is
located. All other personal property, regardlegsype or character, owned by the
decedent will escheat to the State of lllinois.

755 ILCS 5/2-2: Children born out of wedlock
The Probate Act states that the real and persaitatieeof a resident decedent and

the real estate located in lllinois of a nonresiddmcedent who was child born out of



wedlock will be distributed according to the rulesProbate Act 82-1, and subject to
Probate Act § 2-6.5 if both parents are considetigible parents.

The term “eligible parent” refers to a parent bé tdecedent who, during the
child’s lifetime, acknowledged the decedent aspgheent’s child, established a parental
relationship with the child and supported the decédis the parent’s child. However,
parents who are behind on more than one year’d shipport obligation, even if deemed
eligible parents, can not receive any property beoe other interest from the decedent
unless and until a court makes a determinationrdéya the late child support payment.
The parent’s inheritance must be offset by at l#sstamount owed in late child support
at the decedent’s time of death. Although not kahito subsection (1)-(3) of Probate Act
82-6.5, a court may refer to those provisions whmaking reduced benefit
determinations.

If neither parent qualifies as an eligible parahie property will be divided
according to Probate Act § 2-1, with the parentshef decedent treated as though they
predeceased the decedent.

If only one parent is an eligible parent, aftércédims have been satisfied, subject
to the rules in Probate Act § 2-6.5, the estatehildistributed as follows:

(a) If there is a surviving spouse and descendaintse decedent child, half the
estate will pass to the surviving spouse and theerotalf in equal parts to the
descendants per stirpes.

(b) If there is no surviving spouse, the entiratstill be equally divided among
any descendants, per stirpes.

(c) If there is a surviving spouse but no descetgj¢he entire estate passes to the
surviving spouse.

(d) If there is neither a surviving spouse nor éesiants, but an eligible parent or
descendant of an eligible parent survives the dadedhalf the estate will pass to the
eligible parent and the other half will pass to ¢figible parent’s descendants, per stirpes.

(e) If there are no heirs from the aforementionexligs, but a grandparent on the

eligible parent’'s side of the family or descendaotsthe aforesaid grandparents, the



estate is distributed to the decedent’s grandparentthe eligible parent’s side of the
family if they survive the decedent. If none o€ thforesaid grandparents survive the
decedent, the estate passes to any descendehesgrbhdparents on the eligible parents’
side in equal parts, per stirpes.

(f) If none of the aforementioned relatives survilre decedent, the estate shall be
distributed to the great-grandparents on the dégtdarent’s side of the family or if no
great-grandparent’s on the eligible parent’'s sidetlwe family survive, to their
descendants per stirpes.

(9) If no survivor is yet found, the entire esta@sses to the nearest kindred in
equal degree without representation accordinggséme rules as in Probate Act §2-1.

(h) If there is no surviving spouse, descendaidj#é¢ parent, or known kindred
of the decedent, the estate escheats to the $tatedang to the same rules as in Probate
Act § 2-1.

For purposes of inheritance, a child born out eflleck is considered an heir of
his mother, any ancestors maternally related ta#uwedent, and any person from whom
his mother may have inherited, if living. Any desdant of the child born out of
wedlock will inherit anything the parent would haeeeived, if living.

If a decedent acknowledged during his lifetimet tha was the father of a child
born out of wedlock, or if he is found to be théh& of a child born out of wedlock by a
court, that child will be an heir of the father,ygmaternal ancestor, and any person from
whom his father may have inherited, if living. THescendants of a person who was a
child born out of wedlock shall inherit any partaof estate the parent would have taken,
if living.

755 ILCS 5/2-3: Posthumous child

A child born after the decedent’s death will reeeilie same share of the estate as
if the child had been born before the decedentdhde
755 ILCS 5/2-4: Adopted Child

For purposes of the Probate Act, an adopted chiltcbnsidered a descendant of

the adopting parents, and will therefore, be ablaherit from the adoptive parents and



the lineal and collateral kindred thereof. Howevkthe adopted child is adopted after
the age of 18 and never resided with the adoptargm before age 18, the child is
deemed a descendant of the adopting parent, budfribie adopting parent’s lineal or
collateral kindred.

If there is more than one lineal connection to ddeptive parents, the adopted
child and any descendants of the adopted childahg entitled to inherit a share based
on the relationship which gives the adopted childhe child’s descendants the greatest
share of the estate. The share to which the ¢hitebt entitled shall be divided as if the
adopted child or descendant was never born.

An adopting parent and the lineal and collateradkeéd of the adopting parent
can inherit property from an adopted child to tkelesion of a natural parent, unless it is
property originally received from the natural pdseor relatives of the natural parents by
means of gift, will, or through intestate successio

For purposes of the Probate Act, a spouse of aptiagoparent at the time of the
adoption will also be considered an adopting parehtchild is considered an adopted
child when so declared by any court or when soadledl or assumed by anyone who has
given or bequeathed property to the child.

In regard to property rights, an adopted childas the child or descendant of the
natural parents or any of the natural parent’salireg collateral kindred unless one or
more of the following apply:

1) The child is adopted by one of the great-granelges descendants or his or her

spouse. The adopted child is then consideredHih@ af both natural parents;

2) The child was adopted after a natural pareetl.di In this scenario, the

adopted child is a descendant of the deceasetahparent and the natural

parent’s lineal and collateral kindred; or

3) A written instrument demonstrates clear and oumwg evidence that the

adopted child should be regarded as a natural.child

Any heir of an adopted child, who by reason of #fve is not a child of the

natural parent, may not inherit through the adoptalil's natural parents.



All instruments conveying property rights executedor after September 1, 1955
consider an adopted child as a child born to theptig parents unless it is shown by
clear and convincing evidence otherwise intendeatiennstrument.

After September 30, 1989, a child adopted at amg tbefore or after this date is
considered a child born to the adopting parentdtemnine property rights under any
instrument executed prior to September 1, 19553l

1) Clear and convincing evidence is included inittstrument demonstrating the

intent to exclude the adopted child;

2) The adopting parent did not think the adopteitiohould be able to receive

property from any instrument executed on or befSeptember 1, 1955, and

therefore, made substantial gifts to the adoptédd blased on that assumption.
755 ILCS 5/2-6: Person Causing Death

Anyone who intentionally and unjustifiably caugbée death of another is not
eligible to receive any property, benefit, or iestrfrom the estate, regardless of why he
is receiving it or by what method or instrumensipassed. For purposes of inheritance,
the property, benefit, or interest passes as ifpdson causing death predeceased the
decedent. If any property is owned jointly betwdlem decedent and the person causing
death, the person causing death does not losatki®st in the property. However, the
person causing death cannot inherit any interetftardecedent’s share of the property.
755 ILCS 5/2-6.2: Financial Exploitation, abuse, oneglect of an elderly person or a
person with a disability

For purposes of this section, “abuse”, “financigpleitation”, and “neglect” are
defined according to sections of the 1961 Crimi@alde. "Financial exploitation" is
when a person in a position of trust and confidekiwewingly obtains control over
another's property through intimidation or decaptitAbuse" constitutes not only acts of
physical abuse, but also intimidation, harassmenfctions which endanger another's
life or injure one's health. Acts of abandonmemdl @missions of acts necessary for

proper care also constitute abuse when they agtadiect the elderly or disabled



person's health. Finally, "neglect”, occurs whea negligently fails to provide adequate
and sufficient care or maintenance causing physicaiental injury or deterioration.

If one is convicted of financially exploiting, aking or neglecting an elderly
person or person with a disability, the convictedividual is no longer eligible to receive
any property or benefit resulting from the injurgalty’s death. The property, benefit, or
interest will pass as if the convicted person diefbre the decedent.

If the convicted individual and decedent jointlwreed property together, the
convicted person will not lose his or her sharéhim property possessed prior to the joint
tenant’s death, but he or she is no longer elidibleaceive the interest that would have
passed to him or her as a result of the joint tendeath.

However, a person convicted of exploitation, nefgler abuse may receive
property from an elderly or disabled person if st demonstrated with clear and
convincing evidence that the conveyor of the propémew of the conviction and
subsequently expressed his or her intent to gieeptloperty to the convicted person
anyway.

755 ILCS 5/2-6.5: Parent Neglecting Child

If a parent willfully neglected or failed to perfarparental duties for a period of one year
or more immediately before the child’s death orfwilly deserted the child for a period
of one year or more, the neglectful parent will rexteive any property or estate benefit,
in any capacity, unless and until the court deteemiotherwise.

The court can make a determination regarding tfectbf the neglect on the
decedent child for purposes of determining if aucsdi amount of what the parent would
have been entitled to receive is proper. The raluevill not be less than the amount of
child support owed to the minor or dependent childhe time the child died. When
calculating the reduced benefit, the court willleage the following:

(1) The deceased child's loss of opportunity tesyfrom the neglect;

(2) The effect of the neglect on the deceased'shiverall quality of life; and

(3) The ability of the parent to have avoided Beghg the child.



When an interest in real property exists, thatregemay be released, transferred
or distributed at any time prior to a court deteration made and recorded in the county
where the real property is located. The recordszmlichent must include the title of the
action or proceeding, the court in which the actimas brought, the date the
determination was made, the legal description ef gloperty and its permanent index
number, and the common address of the real propdstyess a determination is filed,
within the requisite 6 months of the decedent'sidgaoperty can still be distributed to a
neglectful parent.

755 ILCS 5/2-6.6: Person Convicted of Certain Offeses against the Elderly or
Disabled

If an individual is found guilty of violating lllinis Criminal Code 720 ILCS 5/12-
19, 720 ILCS 5/12-21 or 720 ILCS 5/16-1.3, whiclvadlves abuse of an elderly or
disabled person, the abusing person cannot recame benefit from the abused
decedent's estate. The interest from the estdkgags as if the convicted person had
predeceased the decedent. If property is heldyoan through a tenancy by the entirety,
any interest therein does not diminish, howevee, Wrong-doer may not receive an
additional benefit or interest in the joint ownepshs the result of the decedent's death.

A person convicted of the abovementioned crimeg reaeive a benefit if it is
proved by clear and convincing evidence that theedent knew of the conviction and

subsequently ratified his or her intention to tfanshe property.



D. Update On Current and Changing Estate Tax Regalions

The Economic Growth and Tax Relief Reconciliatidet of 2001 (EGTRRA),
Pub.L.No. 107-16, 115 Stat. 38, implemented sewrahges regarding the taxation of
gifts and estates. EGTRRA is due to expire aftdi02and gift, estate, and transfer taxes
will revert to the law as it existed in 2001 bef@®TRRA, unless Congress takes action
to institute new legislation.

Under EGTRRA, the applicable exclusion amount @hmount of personal and
real property that can be excluded from estatetitaafor estate tax purposes gradually
increases until 2010. Beginning in 2010, the estak is repealed. The applicable

exclusion amount in 2011 returns to $1 million, pne-EGTRRA amount.

YEAR APPLICABLE EXCLUSION AMOUNT
2006 $2 million

2007 $2 million

2008 $2 million

2009 $3.5 million

2010 Repealed

2011 $1 million

In addition, the applicable credit (the tax crealibwed against the estate tax) amount

will also escalate until 2010.

YEAR APPLICABLE CREDIT AMOUNT
2006 $780,800

2007 $780,800

2008 $780,800

2009 $1, 455,800

2010 Repealed

2011 $345,000



Under EGTRRA, the estate and gift tax are no longeified. Unlike the
applicable exclusion amount that gradually increaseer time, the lifetime gift tax
exemption is fixed at $1 million. The annual ddk exemption is currently $12,000 per
donor and is adjusted periodically for inflatioithe tax basis on property that is gifted
during one’s life is the lower of the donor’s taasis or the value of the gift. This is
called carryover basis or substituted basis. Intrest, a stepped-up basis is used for
estate taxation purposes. That is, the tax bésieealecedent’s property is stepped up to
the fair market value of the property on the ddtthe decedent’s death.

Pre-EGTRRA, the Internal Revenue Code § 2011 s#t fbe calculation for the
credit of state death taxes allowed on the fedzstite tax return. EGTRRA reduced the
credit for state death taxes by 25% in 2002, 509083, and 75% in 2004. For years
2005 through 2010, there is no credit for statetdéa, but rather a deduction is taken
on the federal estate tax form. After 2010, areldinset of EGTRRA, state death taxes
will again become a credit and will follow the tatslet forth in §2011.

Under EGTRRA, since 2003, the Generation-Skippiag T'GST”) Exemption
mirrors the estate tax exemption. Before EGTRR®, GST Exemption was set to $1
million in 1998 and thereafter adjusted for infbeti In 2010, the GST Exemption is
repealed, and without further Congressional actieitl, return in 2011 at an amount
reflecting changes in inflation.

Shortly after EGTRRA was enacted, causing the Stadgenue from estate taxes
to fall short, the lllinois legislature revised tlestate tax. Pursuant to 35 ILCS 45/2,
decedents dying after January 1, 2003, and thr@egiember 31, 2005, the State’s estate
tax is equal to the full credit for state deatheaxinder IRC 8§ 2011 or § 2604 without the
reduction of or the termination of the State DeBéix Credit provided for in EGTRRA.
The estate tax exclusion amount is recognized gird@ecember 31, 2005, in the amount
of $1.5 million. Decedents that die after Decentier2005, and through December 31,
2009, will pay an amount equal to the full creditount as determined under § 2011 or §
2604 before the enactment of EGTRRA (without thduotion of the State Death Tax



Credit or its termination as provided for in EGTRRA 35 ILCS 405/2 However,
applicable exclusion amount recognized is $2 nillio

The new lllinois estate tax legislation is schedule sunset in 2010. During that
year, the state of lllinois will not receive anyweaue from state death taxes. Beginning
in 2011, the lllinois estate tax will return to thenount equal to the State Death Tax
Credit as determined under § 2011 or § 2604.

lllinois GST tax is imposed on every taxable trangdf property with a situs in
the state of lllinois that results in federal GSikation. 35 ILCS 405/4 The amount of
the tax is the maximum state tax credit allowedhwieéspect to the transfer. The
maximum amount allowed as a credit pursuant to BR€604 is five percent of the

amount of the GST tax.

E. Disinheritance and No Contest Clauses: Will Tey Stand?

1. Disinheritance of a Spouse or Minor Child

In general, it is often very difficult to compleyedisinherit a spouse or minor
child in lllinois. For instance, the lllinois Prate Act provides for both a spousal and
child allowance to assist a surviving spouse orominhild after the death of an
individual. Moreover, lllinois also has an “Elasi Share” mechanism whereby a
surviving spouse may elect against his or her sggswgill and receive a forced share of
the estate if the deceased spouse’s will failsdeqaately provide for the surviving
spouse. Finally, a surviving spouse or minor cltlcfough his or her then-acting
guardian) may, as any other interested party, ehgé or seek to contest the validity of a
decedent’s will under a theory of undue influeraek of testamentary capacity, or other
judicially articulated equitable remedy. And, lwitegard to this final point, in terrorem
clauses, or “no contest” clauses, added to a wiltliscourage interested parties from
contesting the validity of a will, have been stgiatonstrued in lllinois and very rarely
enforced.

A disinheritance clause is simply a provision imidl that deprives a would-be

heir of the expectancy to take a portion of thatest A testator may expressly exclude or



limit the right of a person or a class to inhergerty that the person or class would have
inherited through intestate succession. Howevet,amly must the testator expressly
exclude a person or class of persons by way ofsmltritance clause, but must also
make careful provision for the devise of all hislar property to another. In other
words, any defective or lapsed legacy not otherprsgided for will be distributed under
the laws of descent and distribution without regerdany disinheritance clause in the

will.

(1) Statutory Child's Allowance

In general, a parent may disinherit a child bypdgng of all his or her property
upon death to others and making no other provigomhe disinherited child. However,
without regard to any disinheritance provisionhe tlecedent’s will, the lllinois Probate
Act provides that a minor or dependent child isitkat to an “allowance” from the

decedent’s estate if the child does not then resitltea surviving spouse. Specifically,

If a minor or adult dependent child of the decedids not reside with
the surviving spouse of the decedent at the timgeotdent’s death, there shall
be allowed to that child, exempt from the enforcetmef a judgment,
garnishment or attachment in the possession ofrépeesentative, a sum of
money that the court deems reasonable fro the psypport of the child for the
period of 9 months after the death of the decedang manner suited to the
condition in life of the minor child and to the alition of the estate. The award
may in no case be less than $5,000 and shall befgrathe benefit of the child to
such person as the court directs. 755 ILCS 5/8%-2(

Moreover,

If a deceased resident of this State leaves noviugvspousethere shall

be allowed to all children of the decedent who wereors at the date of death
and all adult dependent children, exempt from thioreement of a judgment,

garnishment or attachment in the possession ofrébessentative, a sum of



money that the court deems reasonable for the pmagsport of those children
for the period of 9 months after the death of tkeedient in a manner suited to
the condition in life of those children and to tbendition of the estate. The
award may in case be less than $5,000 for eachosktchildren, together with
an additional sum not less than $10,000 that sieatlivided equally among those
children or apportioned as the court directs atad shall be paid for the benefit
of any of those children to any person that thetadivects. 755 ILCS 5/15-2(b).

In other words, if a minor or adult dependent clofdhe decedent does not reside
with the surviving spouse of the decedent at time f the decedent's death, such a child
is allowed a sum of money that the court consideasonable for the proper support of
the child for a period of nine months after thetdex the decedent, in a manner suited to
the condition in life of the minor child and to thendition of the estate. The award may
in no case be less than $5,000 and is paid fobémefit of the child to whomever the
court directs. Additionally, the amount is freerfr@execution, garnishment or attachment
in the hands of the representative.

If the decedent's child is an adult who is a “dejgen,” defined as being unable to
maintain himself and likely to become a public ggrhe must also be given the
requisite award under the statute. Degner v. | 464 Ill. App. 3d 959, 518 N.E.2d 400
(1 Dist. 1987).

If a deceased resident of lllinois leaves no sumg\spouseall of the decedent’s

minor children and adult dependent children atdhte of death are to share a sum of
money that the court considers reasonable for tbpep support of such children for the
period of nine months after the death of the detkeithea manner suited to the condition
in life of the children and to the condition of testate. The award may in no case be less
than $5,000 for each minor or adult dependent cltolgether with an additional sum not
less than $10,000 that is divided equally amongctiielren or apportioned as the court

directs.



(i) Statutory Spousal Allowance

In addition to the Child Allowance, lllinois algwovides a surviving spouse with
a “Spousal Allowance.” The Probate Act providesttthe surviving spouse of a
deceased resident of lllinois whose estate, whedstate or intestate, is administered in
lllinois, shall be allowed as the surviving spogseivn property a sum of money as the
court deems reasonable for the proper supporteokthviving spouse for the period of
nine (9) months after the death of the decedeatrimanner suited to the condition in life
of the surviving spouse and to the condition ofébtate.755 ILCS 5/15-1(a). Case law
generally holds that the statutory spouse’s awarwt restricted to the bare necessities of
life, but rather provides for a sum of money thdt allow the surviving spouse to live
for the nine month statutory period after the dedthis or her spouse in the manner to
which the surviving spouse has been accustomedyetdes. Meyers113 Ill. App. 3d
886, 446 N.E.2d 892 (2d Dist. 1983). The purposehef statutory spouse’'s award is

intended to cover the urgent and immediate needsvatiow or widower for the period

immediately following the death of his or her spownd to help alleviate the widow's
problems by removing as many of her financial wesrras possible during this “difficult
period.” Id

Again, the surviving spouse is entitled to an addal sum as the court deems
reasonable for the support of minor and adult dépenchildren of the decedent who
reside with the surviving spouse at the time of deeedent's death, during the nine
month term. 755 ILCS 5/15-1(a). The spousal awardot to be less than $10,000,
together with an additional sum not less than $5,@0 each minor or adult dependent
child. 1d

The statute provides that the award is to be paithé surviving spouse at a
specific time or times, not exceeding three instatits, as the court directs. . Id
Additionally, if the surviving spouse dies befohetaward for his or her support is paid
in full, the unpaid amount is to be paid to hisher estate.ld. If the surviving spouse
dies or abandons a child before the award for thpgpart of a child is paid in full, the

unpaid amount is to be paid for the benefit of¢hiéd to whomever the court directs.. Id



Last, the spousal award is exempt from enforcenoére judgment, garnishment or
attachment in the possession of the representaliilve.

The surviving spouse is entitled to the award unig® will of the decedent
expressly provides that the provisions of the vatl the surviving spouse are in lieu of
the award and the surviving spouse does not rerotingcwill. 1d

The statute goes on to provide that the survivpause is entitled to receive the
amount of the award in money or, at the electiorthef surviving spouse, to accept
payment thereof in whole or in part in goods andtiehs of the decedent not specifically
bequeathed, at their appraised value. 755 ILC5-8(&). The selection must be made in
writing and filed with the court by the survivingause within 30 days after he or she is
notified in writing of the allowance of the awartd. Similarly, if the decedent leaves no
surviving spouse, the children of the decedent hhgesame right of selection of goods
and chattels as the surviving spouse (as partef'@hild’'s Allowance”). 755 ILCS
5/15-4(b).

The representative must apply to the court to nthkeaward when an award is
allowable and not otherwise waived or barred. 1859 5/15-3(a). If the representative
fails to do so, the person entitled to the awarg adao apply for it. In an independent
administration, the independent representative mpay the minimum amount of
surviving spouse’s and child’s award without apgicn to the court. 755 ILCS 5/28-
7(a). The independent representative may also grayincreased award without
application to the court up to five percent (5%}teé gross value of the estate at the date
of the decedent’s death. Id.

The court may hear evidence and may increase onidimthe award, but the
court may also make an award without hearing angeeee. 755 ILCS 5/15-3(b), see
Estate of Venturelli54 Ill. App. 3d 997, 370 N.E.2d 290 (1977). letefmining the

spousal award the court may consider nonprobattsaisat the surviving spouse has

received, such as jointly held property or lifeurence proceeds, to help determine the
amount necessary for his or her proper supportat&€sf Caffrey 120 Ill. App. 3d 917,
458 N.E.2d 1147 (1983).




The spousal and child’'s awards are “second clds#hs under the Probate Act
and come ahead of all other claims except for falnexpenses and estate administration
expenses. This places the spousal and child’'s dswahead of creditor's claims.
Therefore, even when a will leaves everything Bugviving spouse, that spouse will be
entitled to his or her spousal award even if coetlitclaims equal or exceed the total
value of the estate. Additionally, and perhaps tniogortantly, even when a testator
attempts to disinherit a surviving spouse or mictatd, the Probate Act will provide at
least some support to assist in transitioning dfterdecedent’s death.

(i)  The Surviving Spouse’s Elective Share

In addition to the Spousal Allowance, the lllinésobate Act provides the right
for a surviving spouse to renounce the will of bisher spouse and take a statutory
forced share. The Probate Act, 755 ILCS 5/2-§{a)yides as follows:

If a will is renounced by the testator's survivisygouse, whether or not
the will contains any provision for the benefit thfe surviving spouse, the
surviving spouse is entitled to the following shafethe testator's estate after
payment of all just claims: 1/3 of the entire estit the testator leaves a
descendant or 1/2 of the entire estate if thetmsli@aves no descendant.

For a decedent that was a resident of Illinoiss, $katutory forced share applies to
the decedent’s personal property and the real pyopecated in lllinois. However, the
surviving spouse’s elective share only applies e tecedent’'s probate estate, i.e.,
property solely in the decedent’s name and suljettte jurisdiction of the probate court.
Therefore, property held in trust, jointly held pesty, and property subject to a
beneficiary designation, such as life insuranceaonuity proceeds, is generally not
subject to the spousal election. Moreover, thausps elective one-third (1/3) share if
the decedent left a descendant, or one-half (b@)esif there are no descendants, applies

to the decedent's “net” probate estate, the esteaining after payment of all



obligations, including taxes, funeral expenses, @gts of administration. Grant v. First
Nat'l Bank 77 lll. App. 3d 866, 396 N.E.2d 872 (2 Dist. 1979

In order to renounce a will, the surviving spousestrfile in the court in which
the will was admitted to probate a written instrumngigned by the surviving spouse and
declaring the renunciation, (1) within seven mondffter the admission of the will to
probate, or (2) within such further time allowedthg court if, within seven months after
the admission of the will to probate or before éxpiration of any extended period, the
surviving spouse files a petition setting forthtthisigation is pending that affects the
share of the surviving spouse in the estate (@.@iJl contest). 755 ILCS 5/2-8(b). The
seven month time period in which to file the spdwdaction (including the additional
time provided by court order) is designed to gikie surviving spouse ample time in
which to determine the nature and extent of theediest's estate and to make a fully
informed decision as whether or not to renounce whk Generally, a formal
renunciation of the will may not be withdrawn, egtby leave of a court of equity upon
good cause shown. Upon court order, a renunciatiag only be withdrawn by the
surviving spouse where he or she was mistaken asdpprehended his or her legal
rights and the legal effect of the renunciatiord an rights of innocent third parties have
been prejudiced. Donovan v. Newmd09 Ill. 195, 98 N.E.2d 757 (1951).

As mentioned above, the surviving spouse’s elechare only applies to a

decedent’s probate estate. Therefore, propertyd heltrust, jointly held property,
property subject to a beneficiary designation isegally not subject to the spousal
election. The interesting question becomes, totwwkeent lifetime transfers of property
can be made to defeat the spousal allowance.

The Lifetime Transfer of Property Act, 755 ILCS/@®1, et seq., provides that
“[a]n otherwise valid transfer of property, in ttus otherwise, by a decedent during his
or her lifetime, shall not, in the absence of atenh to defraud, be invalid, in whole or
part, on the ground that it is illusory because dbeedent retained any power or right
with respect to the property.” The court_in Johmso La Grange State Bank3 Ill. 2d
342, 383 N.E.2d 185 (1978) summarized the new hyestating:




[A]n inter vivos transfer of property is valid against the marital rights of the surviving
spouse unless the transaction is tantamount tawal fas manifested by the absence of
donative intent to make a conveyance of a presdetest in the property conveyed.
Without such an intent the transfer would simplydsham or merely a colorable or
illusory transfer of legal title. Id. at 361, 38BE.2d at 194.

Johnsorinvolved an ordinary inter vivos trust with allywers and control retained by the
grantor. The court noted that the grantor hadxera@se her power of control in a
fiduciary capacity and other beneficiaries hadraarest in the trust. The court held that
the trust was valid and was not includable in teeedlent's estate in an attempt by the
surviving spouse to take a share by renouncingvtthe
In Payne v. River Forest State Bank & Trust,C&il Ill. App. 3d 1128, 401

N.E.2d 1229 (1st Dist. 1980) the lllinois Appell&@@eurt held that an owner of property
has an absolute right to dispose of his or hergntgpluring their lifetime in any manner

he sees fit, even though the transfer is for tleeipe purpose of minimizing or defeating
the statutory marital interest of his or her spousthe property transferred or conveyed.
Fraud with regard to the spousal election and infetTransfer of Property Act has been
construed to mean an absence of donative intettieotransfer of a property interest and
not to the presence of an intent to defeat statutaayitad rights of a surviving spouse.
Seeld.

A more recent case has stated that particulas facght show that an otherwise
valid inter vivos transfer was in actuality a “shamansaction” and essentially a
disposition by will. "Mocny v. Schipiou257 Ill. App. 3d 291, 630 N.E.2d 87 (1st Dist.

1993). The court held that such a transfer, a&im tisposition by will, is invalid to

defeat the statutory marital right of the surviviggouse and assets transferred in this
manner are instead considered part of the decadestate and are subject to the
statutory spousal election by the surviving spouSeeld.

In sum, the surviving spouse’s right to electaket against the will applies only to
the probate estate of the decedent. Although alsifidisinheritance clause” will not



deprive a surviving spouse of the decedent’s estiagesurviving spouse is entitled to an
allowance from the estate and has the right toueo® the will and take a forced one-
third or one-half share--the decedent’s probatatestan be significantly diminished by
the use of inter vivos trusts, transfers of propémto joint tenancy, and other lifetime
transfers designed to defeat the spousal elecfidre Lifetime Transfer of Property Act
and case law concerning the spousal election domsde that such transfers will be
pulled back into the decedent’s estate for purpa$espplying the surviving spouse’s
elective right only where there was an “intent tefrdud” the surviving spouse.
However, the intent to defraud element has beerowér construed and rarely even
applies where the intent is to actually defeatgpeusal election. Instead, lllinois’ courts
have taken the position that intent to defraudtesld@o the absence of a donative intent.
Only where facts exist to prove that there was @eteor tacit understanding that a
grantor retained complete ownership have the cdwen willing to apply the “sham

transaction” doctrine with regard to the survivspgpuse’s elective share.

2. In Terrorem or “No-Contest” Clauses

An in terrorem or “no-contest” clause is a testatagy provision in a will (or
added to a trust instrument) that threatens toodsgss any beneficiary who challenges
the terms of the will. In general, conditions inclause against contesting a will or
attempting to set it aside are valid. In re Estdt@/ojtalewicz 93 Ill App. 3d 1061, 418
N.E.2d 418 (1st Dist. 1981). “However, though thegy be valid, such clauses are
disfavored and are strictly construed to avoiddiufe.” In re Estate of Manik98 lIl.
App. 3d 821, 825, 699 N.E.2d 1103, 1107 (1st 1iS08). Both cases held that the in
terrorem clause in issue, although valid and vealatvere nevertheless unenforceable as

violations against law and public policy.

A typical in terrorem clause provides that:

If any person beneficially interested in this Wiliist shall enter into an

agreement to, commence, or except as requiredvigyplarticipate in any proceeding to:



(a) contest the validity of this Trust Agreementamy part thereof; (b) contest the
validity of my will or any part thereof; or (c) a$ any claim based on an alleged
agreement to make a will or trust agreement orratise dispose of my estate or any part
thereof, then such beneficiary and all of his or iescendants shall forfeit whatever
interest he would have taken under this Will/Trast my estate shall be administered
and distributed as though said person had prededeas.

A no-contest clause may be a useful tool if a tliewoncerned that because he or
she may be in diminishing health or there is soamailfy discord, that someone may
challenge his or her estate plan. However, giteniitinois courts’ disposition to strict
construction of terrorem clauses, it appears tigt use is not having the intended effect
of discouraging would-be challengers to proceelitization. To make things even less
clear, the court in_In re Estate of Maskated that the court should look beyond the

language of the clause and the parties’ conducirestdad focus on “whether, under the
particular facts and circumstances of this caspliGgiion of the clause to the conduct
would be contrary to the law or to the public pylic lllinois.” Mank, 298 I.. App. 3d at
826, 699 N.E.2d at 1107. Indeed, the court alnabstys will find a particular no-
contest clause to violate lllinois public policy.

Therefore, although in terrorem or no-contest adaware valid in Illinois, they are
strictly construed and very rarely enforced. Ceggemingly go out of their way in order
to find the clause violative of public policy antherefore, unenforceable against a
contesting party. However, their use may still yide a deterrent to would-be
challengers. For example, a client might consldaving heirs just enough so that they
receive a meaningful amount, so that the potefdaréiture will have an impact upon his
or her decision not to challenge a will or trustesgnent.



F. Other Important Will Provisions

The initial paragraph, or exordium clause, of 8 gerves the primary purpose of
properly identifying the testator. The testatddsmal, legal name should be used and
nicknames or variations should be avoided. Howetlere are instances where the
testator’s legal name differs from the name in Whie or she owns property, in those
cases, reference should be made to his or her otinees.

This initial paragraph should also state the testacurrent address in order to
establish his or her domicile. This is critical evl a testator owns property in several
states. For example, a testator may spend his stnn one state and winters in
another. In this situation, it is recommendedpecify which domicile is to be used upon
the testator’'s death. This may also serve as se@ef the testator’s intent for purposes
of jurisdiction before a probate court or tax auityo

The initial paragraph should also contain a datian that the document is the
testator’s last will and testament and a statemearaking all prior wills and codicils.

It is not required to identify all family membeia the initial paragraph.
However, a second, definitional paragraph settingtbe testator's marital status and
identifying family members is important especially circumstances where there is a
second marriage or other complex family situati@ne illustration of when it would be
important to name family members is a disinherigastause. Per 755 ILCS 5/4-10,
unless it appears by the will that the testatartent was to disinherit the child, the child
is entitled to receive a portion of the testat@ssate to which he would be entitled if the
testator died intestate. Stating the child’s nama disinheritance clause establishes the
testator’s intent to disinherit the child and negat claim that the child was merely
“forgotten” in drafting the will. Although it is ot necessary to state a reason for
disinheriting an individual, it serves as an expl#an to the disinherited heir and could
serve as evidence of the testator’s intent if ieaderited heir files a will contest.

A will should also contain a provision for paymeand debts. This clause should
address the executor’s responsibility to satisgy téstator’'s debts and what assets of the

estate should be utilized to do so prior to distiiiy estate assets. Unless provided in a



will, all real and personal property and incomeidst therefrom during administration

of the estate, without distinction, can be used p&y the claims, expenses of
administration, and taxes of the estate. 755 IB[IB-14. An executor shall pay from

the testator’s estate, all claims that are entittethe paid, based on their classification
pursuant to 755 ILCS 5/18-10. 755 ILCS 5/18-13c poarposes of the Probate Act, a
claim includes any cause of action. 755 ILCS 5052 If an estate cannot pay the
claims in any one class, the claims in that clasdl ¥e paid pro rata. Id.

The will provision regarding payment of taxes, tbgtate and federal, requires
careful consideration. One will want to examinatttotal value of the estate, the type of
assets in the estate, outside probate transfedsth@napplicable state and federal estate
tax when advising a client. Although frequentlhedsa tax payment clause that provides
for the federal and state estate tax to be paid fte residuary may not be in the client’s
best interest. There is a possibility that theduery could be exhausted and thus no
distribution could be made to residuary benefieigrilt might be better for certain clients
to use a tax clause that places the tax respangibil the beneficiary that receives the
property.

Another expense to consider when drafting a wil that of ancillary
administration. The testator should consider wéretthe expenses of ancillary
administration should be paid from the assets imettat particular state or paid from the
domiciliary estate. Addressing this situationhe will eliminates the possibility f having
to sell ancillary property to satisfy these expsnsten there are no liquid assets in the
ancillary jurisdiction or seeking contribution frothe devisees. In cases of an ancillary
estate and the ancillary jurisdiction will tax theperty, the will should state whether the
ancillary or domiciliary estate will pay that tax.

A will should also include a provision addressiagse. In the event that no
provision is made with regard to the possibilityasotlevisee predeceasing the testator,
755 ILCS 5/4-11 controls. In the event the statustrols, when a devisee predeceases
the testator, and that devisee is a descendahedgstator, the interest then passes to the

living descendants of the deceased devisee ppestirWWhen a testator makes a devise to



a class, the surviving members of the class woalk@ tthe share of the member that
predeceased the testator. However, if the prededeelass member is a descendant of
the testator, the living descendants of the decdeelsss member will take his share per
stirpes. In the event that the statute’s provisiare favorable to the client’s situation, it
is always advisable to include the specific languiagthe client’s will.

A common disaster provision in a client’s will adly is drafted in two ways. A
survivorship clause provides that the right to takeder the will is subject to the
beneficiary’s survival for a stipulated amount ohe (usually, thirty (30) days). The
other common disaster clause states that a beagfis presumed to have predeceased
the testator if both die as a result of a commaagster or accident. If no provision were
made in the will, the state’s Simultaneous Deaditust (755 ILCS 5/3-1 et. seq.) would
control.

Standard provisions in a will include bond and rt@aupervision clauses. One
should always specify if the executor is to senvh\a& bond and surety, and if so, how
much the amount of the bond, or if executor mayes&rith no bond or surety. Pursuant
to 755 ILCS 5/12-4, a resident executor will notregquired to give bond and surety if he
is excused from doing so by the will. Howeverthé court, on its own notion or by
suggestion of an interested party, has reason lievbethe executor to be involved in
fraud, incompetent, or that the estate may notucent to satisfy all of the claims
against it, may then order the executor to givedoddh. The court may in its discretion
request bond of a nonresident executor.

A will should assert if court supervision is reqa during the administration of
the estate, i.e. if the estate will be supervisedirsupervised. Although unsupervised
administration is less formal and less expensivettie estate, there are circumstances
where supervised administration may be advisabléhéoclient. If beneficiaries are
expected to contest the will or family circumstaheee confrontational, court supervised
administration of an estate may be suitable.

Clauses for the disposition of particular itemspobperty should be carefully

drafted. In situations where a testator wants atxerspecific bequests of personal items,



be sure the items are precisely identified to avamdfusion or arguments. There are

situations where a broad clause devising persamglepty to the spouse and alternately

to the testator’s children is appropriate. If stage cannot pay all legacies under a will,

specific legacies shall be satisfied pro rata leefpeneral legacies, and general legacies
will then be satisfied pro rata without prioritytiseen real and personal property unless
provided for in a will. 755 ILCS 5/24-3(b).

After all specific devises are drafted, a resiguatause should be drafted
disposing of all the remaining property the testdtas an interest in that was not
disposed of in a previous clause. When draftingpar-over will in conjunction with a
trust document, prepare a clause that specificalbtes which property is to be
transferred into the trust.

Another issue when drafting a will is whether & gif a beneficiary, given during
the testator’s lifetime, is an advancement of lhiare under a will. The lllinois statute
regarding advancements is written in terms of lams A gift is not an advancement of
a beneficiaries share unless it is expressed iningriby the decedent or unless
acknowledged in writing by the person that receitlegel gift. 755 ILCS 5/2-5(a). A
testator may choose to acknowledge in his will & giade to a beneficiary as an
advancement of that beneficiary’s inheritance.a Klient decides to claim a gift as an
advancement, it is best to use specific languagengtthe gift was an advancement and
to state the value of the gift, so it can be deslidtom the rest of that beneficiary's
inheritance.



G. Practical Pointers With Sample Forms
WILL OF [CLIENT]

[, [CLIENT], of , lllinois, keathis my Will and revoke all

prior wills and codicils.

Article 1
Introduction

1.1 My Family. My “spouse” is . | have
children now living, namely . I intend by this Will

to provide for all my children, including any boon adopted in the future.

1.2 Guardian. | name as personal fiduciary for asdguardian of the person and
estate of any minor child of mine the first of tfelowing who is from time to time
willing and able to act:

(a) my spouse;

(b) :

(©)

| authorize the individual nominated above to reenany minor child of mine and
the child’s estate to the individual's place ofidesice, even if that place of residence is
outside the State of lllinois, in order to seek@ppnent as guardian by the court of that
place of residence in any of the foregoing capesitiThe inability of an individual

nominated above to serve in one or more of thegfwng capacities because of the



individual’s place of residence shall not affeat tight of the individual to serve in the
other foregoing capacity or capacities. If | haverenthan one minor child, | desire that
my minor children not be separated and the sameidudl be appointed guardian of the
person for all my minor children. No security, dyreor bond shall be required of any

guardian.

Article 2
Gifts on My Death

2.1 Gifts of Tangible Personal Property. | givieodlmy tangible personal property to
my spouse, if my spouse survives me, or if my spalees not survive me, in shares of
equal value to my children who survive me (to thkelesion of the descendants of any
child who does not survive me), to be divided amd¢imgm as they agree or, if they
cannot agree within 60 days after my death, as wecwgor determines. The term
“tangible personal property” means all personal dmsusehold effects, jewelry,
automobiles, collections, and other tangible peak@moperty that | own at my death
(including insurance thereon but excluding busingss property, precious metals, and

unset gems).

2.2 Gifts if Spouse Survives. If my spouse sursivee, then | make the following

gifts:

(a) Family Trust. | give the tax-sheltered gift ttee trustee to hold as the Family

Trust.

(b) Marital Trust. | give the balance of my estaiehe trustee to hold as the Marital

Trust.



2.3 Gifts if Spouse Does Not Survive. If my spodses not survive me, then | make

the following gifts:

(a) Any Child Under Age 25. If there is a survigiohild of mine under age 25 at my
death, | give the balance of my estate to thedrust hold as the Children’s Single Fund

Trust; or

(b) No Child Under Age 25. If there is no survigiohild of mine under age 25 at my
death, I give the balance of my estate to thedrugi allocate in shares of equal value for
my surviving children, subject to the Child’s Seqar Trust withholding provisions,
provided that if a child of mine predeceases mealdgscendant of the child survives me,
the trustee shall distribute the share that wowldehbeen allocated for the deceased

child, if living, per stirpes to the child’s desdamts who survive me.

2.4 Survivorship. Only persons, other than my spoliving on the 30th day after the
day of my death shall be deemed to have survivedompurposes of this Article. My
spouse [shall] [shall not] be deemed to have sed/ime if the order of our deaths cannot

be proved.

[CAUTION: You must choose “shall” or “shall not” itme preceding paragraph, and each

spouse’s document should be different.]

Article 3

Marital Trust

The trustee shall administer the Marital Trustadl®ews:

3.1 Mandatory Payment of Income. Beginning with aeath, the trustee shall pay all



the income to my spouse.

3.2 Discretionary Payment of Principal. The trasteay pay to my spouse as much of
the principal as the trustee from time to time ocd&is necessary for the health or

maintenance in reasonable comfort of my spouse.

3.3 Payment of Death Taxes. On the death of mysgaunless my spouse directs
otherwise by will or revocable trust specificallgferring to this instrument, the trustee

shall pay the Marital Trust death taxes.

3.4 Power of Appointment at Death. On the deatmgfspouse, the trustee shall
distribute the Marital Trust not required for paymef the Marital Trust death taxes to
any one or more of my descendants and their spas@sy spouse appoints by will,

specifically referring to this power of appointment

3.5 Distribution on Termination. On the death of/ repouse, the trustee shall
distribute the Marital Trust not required for payrhef the Marital Trust death taxes and

not effectively appointed as follows:

(a) Any Child Under Age 25. If there is a thenidiy child of mine under age 25, to
the trustee to hold as the Children’s Single Fungsi or

(b) No Child Under Age 25. If there is no theniniy child of mine under age 25, to
the trustee to allocate in shares of equal valuenfpthen living children, subject to the
Child’s Separate Trust withholding provisions, pd®d that if a child of mine is not then
living but a descendant of the child is then livitte trustee shall distribute the share that
would have been allocated for the deceased cliiléjng, per stirpes to the child’s then

living descendants.



Article 4
Family Trust

The trustee shall administer the Family Trustadgis:

4.1 Mandatory Payment of Income. Beginning with aeath, the trustee shall pay all

the income to my spouse.

4.2 Discretionary Payment of Principal. The trasteay pay to my spouse as much of
the principal as the trustee from time to time ocd&rs necessary for the health or
maintenance in reasonable comfort of my spousecdmmend that the trustee make no
payment of principal to my spouse if any part of trincipal of the Marital Trust is

reasonably available for such purposes.

4.3 Lifetime Power of Appointment. During my spelss life, the trustee shall
distribute the Family Trust to any one or more gfaescendants and their spouses as my

spouse from time to time appoints.

4.4 Power of Appointment at Death. On the deatmgfspouse, the trustee shall
distribute the Family Trust to any one or more gfaescendants and their spouses as my

spouse appoints by will, specifically referringtias power of appointment.

4.5 Distribution on Termination. On the death off repouse, the trustee shall

distribute the Family Trust not effectively app@dtas follows:

(a) Any Child Under Age 25. If there is a thenidiy child of mine under age 25, to
the trustee to hold as the Children’s Single Fungst or



(b) No Child Under Age 25. If there is no thenidiy child of mine under age 25, to
the trustee to allocate in shares of equal valuenfpthen living children, subject to the
Child’s Separate Trust withholding provisions, pd®d that if a child of mine is not then
living but a descendant of the child is then livittie trustee shall distribute the share that
would have been allocated for the deceased cliiléjng, per stirpes to the child’s then

living descendants.

Article 5
Children’s Single Fund Trust

The trustee shall administer the Children’s Siriglad Trust as follows:

5.1 Discretionary Payment of Income and Principale trustee may pay as much of
the income and principal to any one or more of iydcen and their descendants as the
trustee from time to time considers necessaryHterhealth, maintenance in reasonable
comfort, or education of each of them. The trustesy make the payments in equal or
unequal shares, taking into account the presentpevgpective needs of those persons.

Any income not so paid in each year shall be addgulincipal at the end of each year.

5.2 Distribution on Termination. When there isliving child of mine under age 25,
the trustee shall terminate the Children’s Singled=Trust by allocating it in shares of
equal value for my then living children, subjecthe Child’s Separate Trust withholding
provisions, provided that if a child of mine is riben living but a descendant of the child
is then living, the trustee shall distribute tharghthat would have been allocated for the

deceased child, if living, per stirpes to the ckilithen living descendants.

Article 6
Child’s Separate Trusts



Any trust property allocated for a child of mingbgect to the Child’s Separate Trust
withholding provisions shall be added to or usedfund the principal of a Child’s
Separate Trust for the child. The trustee shalliagter each Child’s Separate Trust as

follows:

6.1 Mandatory Payment of Income. The trustee gallall the income to the child.

6.2 Discretionary Payment of Principal. The trasteay pay to the child as much of
the principal as the trustee from time to time ade&rs necessary for the health,

maintenance in reasonable comfort, or educatighethild.

6.3 Lifetime Withdrawal of Principal. After the ibth has attained age | the
trustee shall distribute as much of the principathie child as the child from time to time
requests by written instrument delivered to thestoa during the child’s life, not
exceeding in the aggregate half in value beforecthild has attained age . For
purposes of this paragraph, the value of the alchall be determined as of the time
the child first exercises the right to withdrawuglthe value of any subsequent additions

as of the time of addition.

6.4 Power of Appointment at Death. On the deaththef child, the trustee shall
distribute the Child’'s Separate Trust to any onenore persons, organizations, and the
child’s estate as the child appoints by will, sfieally referring to this power of

appointment.

6.5 Distribution on Termination. On the deathtod thild, the trustee shall distribute
the Child’s Separate Trust not effectively appairds follows:

(&) Any Descendant Living. If the child has a destant then living, per stirpes to



the child’s then living descendants; or

(b) No Descendant Living. If the child has no destant then living but | have a
descendant then living, to the trustee to allosatshares of equal value for my then
living children, subject to the Child’s Separateudtr withholding provisions, provided
that if a child of mine is not then living but astendant of the child is then living, the
trustee shall distribute the share that would Hzeen allocated for the deceased child, if
living, per stirpes to the child’s then living desclants.

Article 7

Distribution to Beneficiaries Under Prescribed Age

Any property to be distributed (other than a disonary payment or a distribution
pursuant to a power of appointment) to a benefjceno is not a child of mine and is
under age ____ at the time of distribution shalediately vest in the beneficiary, but
the trustee shall retain the property as a separeefor the beneficiary on the following
terms. The trustee may pay to the beneficiary ashnofi the income and principal as the
trustee deems advisable for the beneficiary’s heatiaintenance in reasonable comfort,
education, or best interests. Any income not sa paieach year shall be added to
principal at the end of each year. The trusted shstlibute the remaining trust assets to
the beneficiary when the beneficiary attains age _ or to the beneficiary’s estate if the
beneficiary dies prior to receiving the assetstlthe time the trust is created or during
the administration of the trust the beneficiarpimler age 21, the trustee may terminate
the trust and distribute the property to a custoda the beneficiary under a Uniform
Transfers or Gifts to Minors Act.

Article 8

Contingent Gift Provision



On my death if neither my spouse nor any descdrafanine survives me, or on the
death of the last to die of all beneficiaries of ainust (the “termination date”), my estate
or any of the trust not otherwise distributablelisha distributed half to my heirs and half
to my spouse’s heirs. Heirs and their respectieeeshshall be determined under the laws
of descent and distribution of lllinois at my de&tbh property located in lllinois as if my

spouse and | had each died on the terminationwtaterried and domiciled in lllinois.

Article 9

Executor

9.1 Executor. | name as my executor the firsthef following who is from time to

time willing and able to act:

(&) my spouse;

(b) :

(€)

9.2 Waiver of Surety. No security, surety, or behdll be required of my executor. If
permitted by law and if not inconsistent with thesbinterests of the beneficiaries as
determined by my executor, the administration of estate shall be independent of the

supervision of any court.

9.3 Executor Powers. | give to my executor, wébpect to my estate, all the powers,
authorities, discretions, and immunities grantedhi® trustee with respect to the trusts

under this instrument, to be exercised without autthtion from any court, except, as to



property subject to administration outside theestat my domicile, only with the

approval of my domiciliary executor.

9.4 Disclaimers. | give to my executor the powedisclaim any property or interest

on my behalf without court approval.

9.5 Determinations by Executor. My executor's oeadble determination of any

guestion of fact shall bind all persons.

9.6 Exoneration of Executor. Any individual exemructing in good faith shall not be
liable for any act or omission. No executor shallllable for any act or omission of
another executor.

9.7 Special Executor. If my executor (the “priradipxecutor”) is unable or unwilling
to act as executor as to any property, such persgnalified corporation as the principal
executor shall designate by signed instrument shallas special executor as to that
property. Any special executor may resign at ametby giving written notice to the
principal executor. The special executor shall hténee powers granted to the principal
executor under this instrument, to be exercised wite approval of the principal
executor. Net income and any proceeds of sale baghlaid to the principal executor, to
be administered under this instrument. The prinogx@&cutor may remove and replace

the special executor at any time.

Article 10

Trustee

10.1 Appointment of Trustee. My spouse shall be tiustee of each trust created

under this instrument.



10.2 Resignation. A trustee may resign at any byeigned notice to the co-trustees,

if any, and to the income beneficiaries.

10.3 Individual Trustee Succession. Each actimlividual trustee (unless limited in
the instrument in which the trustee was designated), by signed instrument filed with
the trust records, (a) designate one or more iddals or qualified corporations to act
with or to succeed the trustee consecutively orcaoently, in any stated combination
and on any stated contingency, and (b) amend arkeethe designation before the
designated trustee begins to act.

10.4 Default of Designation. If at any time nostee is acting and no designated

trustee is able and willing to act, then the fasthe following who is able and willing to
act shall be trustee:

(@ ;

(b) :

(c) ;

(d) Any individual or qualified corporation appt@d in an instrument signed by a

majority of the income beneficiaries.

10.5 Corporate Trustee Substitution. A corporaistée may be removed at any time
by an instrument signed by a majority of the incobemeficiaries but only if, on or
before the effective date of removal, a qualifiedporation has been appointed corporate
trustee in the same manner.



Article 11

Trustee Actions

11.1 Control. Except as otherwise provided, whenevwore than one trustee is acting,
the “trustee” means all trustees collectively, anchajority of the trustees qualified to
participate in an action or decision of the trustekall control. Any trustee who is not
qualified to participate in or dissents from sudtian or decision shall not be liable
therefor.

11.2 Accountings. Upon written request, the treistieall send a written account of all
trust receipts, disbursements, and transactionsttagroperty comprising the trust to
each income beneficiary and, at the option of thst¢e, to the future beneficiaries of the
trust. A “future beneficiary” of a trust is a pemstm whom the assets of the trust would be
distributed or distributable if the trust then temated. Unless court proceedings on the
account are commenced within three months afteatiteunt is sent, the account shall
bind and be deemed approved by all of the followbegeficiaries who have not filed
written objections to the account with the trustethin three months after the account is
sent, and the trustee shall be deemed releaselll saych beneficiaries from liability for
all matters covered by the account as though sacbuat was approved by a court of
competent jurisdiction: (a) each beneficiary to whthe account was sent and (b) if the
account was sent to all income and future benefesaf the trust, then all beneficiaries
of the trust who have any past, present, or futnterest in the matters covered by the

account.

11.3 Trustee’s Right to Account Settlement BefDistribution. Before distribution
of any trust principal, the trustee shall have tigat to require settlement of any open
accounts of the trust from which the distributianbieing made, either by the written
approval and release of all beneficiaries havingnéerest in the distribution or, if the

releases cannot be obtained, by court settlemetiteobpen accounts. All the trustee’s



reasonable fees and expenses (including attorriegs) attributable to approval of the

trustee’s accounts shall be paid by the trust wveal

11.4 Acceptance of Predecessor’'s Accounts. Orsithreed direction of the income
beneficiaries, the trustee shall accept withoutmeration the accounts rendered and
property delivered by or for a predecessor trustemy executor. Such acceptance shall

fully discharge the predecessor trustee or my @weeund shall bind all beneficiaries.

11.5 Notice. If a beneficiary is under legal diigh the trustee shall give any notice
or accounting to the beneficiary’s personal repregeve, if any, and if none, to a parent
of the beneficiary, if any, and if none, to any quer who the trustee believes has
demonstrated concern for the interest of the beiae§i. That person may sign any

instrument for the beneficiary.

11.6 Special Trustees. If the trustee (the “ppattrustee”) is unable or unwilling to
act as trustee as to any property, such personualifigd corporation as the principal
trustee shall designate by signed instrument stchlhs special trustee as to that property.
Any special trustee may resign at any time by gwmritten notice to the principal
trustee. The special trustee shall have the pogmrnsted to the principal trustee under
this instrument, to be exercised with the apprafahe principal trustee. Net income and
any proceeds of sale shall be paid to the prindipstee, to be administered under this

instrument. The principal trustee may remove apthce the special trustee at any time.

11.7 Delegation to Co-Trustee. Any individual taesmay delegate any or all of that
trustee’s powers and duties to a co-trustee, extteptno trustee shall be permitted to
delegate any discretion with respect to the distiim of income or principal to a
beneficiary. Any delegation may be for a definite indefinite period and may be
revoked by the delegating trustee. Any delegatiorrewocation shall be in writing,

signed by the delegating trustee, and deliverébeao-trustee to whom the delegation is



made. Any person or institution may rely on thetteri certification of a co-trustee that
the co-trustee has the power to act without coecwe of any other trustee, provided,
however, that the co-trustee shall attach to thétemr certification a copy of the

instrument by which the powers and duties have blet&zgated.

11.8 Compensation. The trustee shall be entidectimbursement for expenses and

to reasonable compensation.

11.9 Determinations by Trustee. The trustee’s amasle determination of any

guestion of fact shall bind all persons.

11.10 Third-Party Dealings. The trustee’s cemificn that the trustee is acting
according to this instrument shall protect anyoealidg with the trustee. No one need
see to the application of money paid or propertivdeed to the trustee.

11.11 Exoneration of Trustee. Any individual teestacting in good faith shall not be
liable for any act or omission. No trustee shallikle for any act or omission of another
trustee.

11.12 Bond. No trustee need give bond to, quakfipre, or account to any court.

11.13 Powers of Successor Trustee. Unless exprissied, each successor trustee

shall have all the titles, powers, duties, disoreti and immunities of the original trustee.

Article 12
Trustee Powers

In addition to all powers granted by law, the teesshall have the following powers,



to be exercised in a fiduciary capacity:

12.1 Retention. To retain any property transfertedthe trustee, regardless of
diversification and regardless of whether the priypeould be considered a proper trust

investment;

12.2 Sale. To sell at public or private sale, m@xitto sell, grant options to buy,
convey, transfer, exchange, or partition any regdessonal property of the trust for such

price and on such terms as the trustee sees fit;

12.3 Real and Tangible Personal Property. To nies&ses and subleases and grant
options to lease, although the terms thereof consménthe future or extend beyond the
termination of any trust; to purchase, operate,ntaai, improve, rehabilitate, alter,
demolish, abandon, release, or dedicate any retdnmible personal property; and to
develop or subdivide real property, grant easemeand take any other action with

respect to real or tangible personal property dnandividual owner thereof could take;

12.4 Borrowing. To borrow money from any lendextead or renew any existing
indebtedness, and mortgage or pledge any propetheitrust;

12.5 Investing. To invest in bonds, common or gmefd stocks, notes, options,
common trust funds, mutual funds, shares of angdtaent company or trust or other
securities, life insurance, partnership interegfsneral or limited, limited liability
company interests, joint ventures, real estatetloer property of any kind, regardless of
diversification and regardless of whether the priypeould be considered a proper trust

investment;

12.6 Joint Investments; Distribution; Determinatiof Value. To make joint

investments for two or more trusts held by the stmnee; to distribute property in cash



or in kind, or partly in each; and to allocate dastibute undivided interests, different

property, or disproportionate interests to the fieiagies, and to determine the value of
any property so allocated or distributed; but nustthent shall be made to compensate
for a disproportionate allocation of unrealizedngtar federal income tax purposes, and
no action taken by the trustee pursuant to thiagraph shall be subject to question by

any beneficiary;

12.7 Rights as to Securities. To have all thetsighowers, and privileges of an owner
of the securities held in trust, including, but niotited to, the powers to vote, give
proxies, and pay assessments and to participateting trusts, pooling agreements,
foreclosures, reorganizations, consolidations, emstgand liquidations and, incident to
such participation, to exercise or sell stock stipson or conversion rights;

12.8 Conservation of Assets. To take any actiam &m individual owner of an asset
could take to conserve or realize the value of #isset and with respect to any

foreclosure, reorganization, or other change vetpect to the asset;

12.9 Delegation. To employ agents, attorneys,@ogies of all types (including any
firm in which a relative of mine or his or her sgeus a partner, associate, or employee
or is otherwise affiliated) and to delegate to thany powers the trustee considers

advisable;

12.10 Payment of Expenses and Taxes. To pay akrses incurred in the

administration of the trust and to pay all taxepased on the trust;

12.11 Determination of Principal and Income. T¢edmine in cases not covered by
statute the allocation of receipts and disbursesieetween income and principal, except
that (a) if the trust is beneficiary or owner of gdividual account in any employee

benefit plan or individual retirement plan, incoeerned after death in the account shall



be income of the trust, and if the trustee is nmeglito pay all trust income to a

beneficiary, the trustee shall collect and payitlteme of the account to the beneficiary
at least quarterly (and to the extent that all meacannot be collected from the account,
the deficiency shall be paid from the principalté trust); (b) reasonable reserves for
depreciation, depletion, and obsolescence may tablesthied out of income and credited
to principal only to the extent that the trustetedmines that readily marketable assets in
the principal of the trust will be insufficient foany renovation, major repair,

improvement, or replacement of trust property that trustee deems advisable; and (c)
any premium paid for interest-bearing debt oblmyadi shall be amortized as an income

expense;

12.12 Dealings with Fiduciaries. To deal with, ghase assets from, or make loans to
the fiduciary of any trust made by me or a trusestate in which any beneficiary under
this trust has an interest, even though a trustélenuthis instrument is the fiduciary, and
to retain any assets or loans so acquired, regardiediversification and regardless of
whether the property would be considered a propest tinvestment; to deal with a
corporate trustee under this instrument indiviguall a parent or affiliate company; and
to deal with the fiduciary of any other estatestyrwr custodial account even though the

fiduciary is a trustee under this instrument;

12.13 Compromising Claims. To litigate, compromisettle, or abandon any claim or

demand in favor of or against the trust;

12.14 Nominee Arrangements. To hold any assdiemame of a nominee, in bearer

form or otherwise, without disclosure of any fidargi relationship;

12.15 Elections Under Retirement Plans. To elpatsuant to the terms of any
employee benefit plan, individual retirement plan,insurance contract, the mode of

distribution of the proceeds thereof, or change Hemeficial ownership, and no



adjustment shall be made in the interests of tmefi@aries to compensate for the effect

of the election or change;

12.16 Liability Insurance. To purchase liabilitydacasualty insurance of any kind for

the protection of the trust estate, including coghensive liability insurance;

12.17 Accepting Additional Property. To acceptiaddal property from any source
and administer it as a part of the trust and, efdlddition is made by a will, to accept the
statement of the personal representative of theteestf the transferor that the property
delivered to the trustee constitutes all of thepprty to which the trustee is entitled

without any duty to inquire into such representgvadministration or accounting;

12.18 Environmental Matters. To inspect and monitasinesses and real property
(whether held directly or through a partnershipipogation, trust, or other entity) for
environmental conditions or possible violations esfvironmental laws; to remediate
environmentally damaged property or to take stepgrévent environmental damage in
the future, even if no action by public or privgparties is currently pending or
threatened; to abandon or refuse to accept proffeatynay have environmental damage;
and to expend trust property to do the foregoingl ao action or failure to act by the

trustee pursuant to this paragraph shall be sutgepiestion by any beneficiary;

12.19 Qualified Conservation Easements. To creair, land meeting the
requirements of Code 82031(c)(8)(A), a qualifiechsrvation easement, as defined in
Code 82031(c)(8)(B), with or without the consentaofy beneficiary, and to make the
election provided in Code 82031(c)(6); and

12.20 Ability To Take Other Actions. To do all ethacts to accomplish the proper

management, investment, and distribution of thettru



Article 13

Administrative Provisions

13.1 Income Payments. Mandatory income paymeiat$ lsdn made at least quarterly.

13.2 Standard for Discretionary Payments. In tker@se of discretion to make a
payment to a beneficiary, the trustee may consiléncome and resources known to the

trustee to be available to the beneficiary andsthadard of living of the beneficiary.

13.3 Exercise of Power of Appointment. A lifetipewer of appointment granted
under this instrument may be exercised only bytemiinstrument specifically referring
to the power. A testamentary power of appointmeanigd under this instrument may be
exercised only by a will specifically referring tbe power. The appointment may be
either outright or subject to such trusts and cioné as the holder of the power
designates. The holder of the power may grant yop@nson to whom principal may be
appointed further powers of appointment. In detamng whether a testamentary power
of appointment has been exercised, the trustee relgyon an instrument admitted to
probate in any jurisdiction as the will of the heidof the power or may assume the
power of appointment was not exercised in the ateseh actual notice of the holder’s
will within three months after the holder’s death.

13.4 Discretionary Qualified Terminable Interesbpgerty Election. The trustee may
elect (and may direct my executor to elect) totteey fraction or all of the Marital Trust

as qualified terminable interest property for fed@state tax purposes.

13.5 Marital Deduction Qualification. | intend tiMarital Trust to qualify for the
federal estate tax marital deduction to the exéequalifying election is made, and the
provisions of this instrument shall be so construkd the extent a provision of this

instrument would result in the Marital Trust not goalifying, that provision shall be



ineffective. Despite anything to the contrary, iy spouse directs in writing, the trustee
of the Marital Trust shall convert unproductive pedy into property that produces a

reasonable rate of income.

13.6 Effect of Disclaimer of Marital Trust. To thextent the Marital Trust is
disclaimed by or on behalf of my spouse, the disw@d portion shall be held as a
Disclaimer Trust and administered under the sammastas the Family Trust, except that

my spouse shall have no power of appointment dweebisclaimer Trust.

13.7 Marital Trust Death Taxes. Unless my spousect$s otherwise by will or
revocable trust specifically referring to this mshent, after the death of my spouse the
trustee shall pay from the portion of the Maritalidt included in my spouse’s gross
estate its proportionate share of the aggregateuairtny which the death taxes in my
spouse’s estate are increased as a result of ¢hesion in my spouse’s taxable estate of
the Marital Trust and any other trust that has i§jadl for the federal gift or estate tax

marital deduction (the “Marital Trust death taxes”)

13.8 No Advancements. No payment made to any lwgasf under this instrument

shall be treated as an advancement.

13.9 Allocation of Assets and Income. For purposefunding any pecuniary gifts
(including any pecuniary formula gifts), the trusteay allocate or distribute assets in
any manner, but the trustee shall value each assest fair market value on the date on
which the asset is allocated or distributed. Angyméary gift (including any pecuniary
formula gift) in trust or to my spouse shall inckud pro rata share of the income of the

trust estate from the date of my death to the diatiates of distribution.

13.10 Small Trust Termination. The trustee maynieate any trust with a value at

the time of termination less than the Minimum Tr¥&tlue. This power may not be



exercised by a trustee who is a beneficiary ofttast. The Minimum Trust Value shall
be the sum of (a) $100,000 and (b) the percentagease, if any, in the cost of living
from January 1 of the year in which | executed thstrument until January 1 of the year
of termination multiplied by $100,000. For this pase, the increase in the cost of living
shall be determined pursuant to the Consumer Rmobex for Urban Wage Earners and
Clerical Workers, U.S. City Average, All Items, pablished by the Bureau of Labor
Statistics of the U.S. Department of Labor. If tivadex ceases to be published, there
shall be substituted any other index the trustéeroienes to reflect similar information.
Distribution under this paragraph shall be to theome beneficiaries in the proportions
in which they are entitled to share the incomeifotheir interests are indefinite, to the

income beneficiaries in equal shares.

13.11 No Rule Against Perpetuities. | intend thath trust established under this
instrument shall be a Qualified Perpetual Trusteuritiinois law and shall not be subject
to the Rule Against Perpetuities. The power of titustee to sell, lease, or mortgage
assets shall be construed as enabling the trusteg|f lease, or mortgage trust property
for any period beyond the Rule Against Perpetuitieassets that would not qualify as
part of a Qualified Perpetual Trust would otherwise added to any trust established
under this instrument, the trustee shall segretjaise assets and administer them as a
separate trust identical to the one to which tlsetaswould have been added, except that,
despite any other provision, 21 years after thethded the last to die of all of the
beneficiaries living at my death each such sepdragt then held under this instrument
shall be distributed to the income beneficiariestha proportions in which they are
entitted to share the income, or, if their intesestre indefinite, to the income

beneficiaries in equal shares.

13.12 Facility of Payment. The trustee may makg @ayments (other than
distributions on termination) to a beneficiary untkegal disability or whom the trustee

determines to be unable to properly manage hiseoraffairs in any of the following



ways: (a) to the legally appointed guardian of beeeficiary, (b) to an adult relative or
friend of the beneficiary in reimbursement for peopexpenditures on behalf of the
beneficiary, (c) to a custodian for the beneficiander a Uniform Transfers or Gifts to
Minors Act, (d) by making direct expenditures fbe tbenefit of the beneficiary, or (e) to
the beneficiary directly. The executor may maketritistions of tangible personal
property to a beneficiary under legal disabilityvanom the executor determines to be
unable to properly manage his or her affairs in ahthe ways listed in (a), (c), or (e)

above.

13.13 Spendthrift. No interest under this instratnshall be assignable by any
beneficiary or be subject to the claims of his er lereditors, including claims for
alimony or separate maintenance. The precedingesemtshall not be construed as
restricting in any way the exercise of any rightaathdrawal or power of appointment or

the ability of any beneficiary to release his or in¢erest.

13.14 Consolidation and Division of Trusts. Thastee may at any time consolidate
any trust held under this instrument with any otlest if the beneficiaries of the trusts
are the same and the terms of the trusts are suilditasimilar. Further, the trustee, in
the trustee’s absolute discretion, may divide attfthe “initial trust”) into two or more
separate trusts and may segregate an additiortrtsta(the “initial trust”) as a separate
trust.

(a) Funding. In dividing the initial trust, if thaivision is to be effective as of my
death or as of the death of any other personytistee shall fund each separate trust with
property having an aggregate fair market valudyfagpresentative of the appreciation or
depreciation in value from the date of such deatthé date of division of all property

subject to the division.

(b) Terms. A trust created pursuant to this paalgrshall have the same terms and



conditions as the initial trust, and any referetecéhe initial trust in this instrument shall
refer to the trust. The rights of beneficiarieslsha determined as if the trust and the
initial trust were aggregated, but (1) different &ections may be made as to the trusts,
(2) disproportionate discretionary distributionsym#e made from the trusts, (3) taxes
may be paid disproportionately from the trusts, (gpn termination the share of a
remainder beneficiary (including any recipient tjusmay be satisfied with
disproportionate distributions from the trusts, gbjl a beneficiary of the trusts may
disclaim an interest in one of the trusts withoavihg to disclaim an interest in another
trust. In administering, investing, and distribgtithe assets of the trusts and in making
tax elections, the trustee may consider differemedederal tax attributes and all other

factors the trustee believes pertinent.

13.15 Accrued and Unpaid Income. On the deathngfleeneficiary, any accrued or

unpaid income shall be paid as income to the neméficiary succeeding in interest.

13.16 Controlling Law. The validity and effect @&ch trust and the construction of
this instrument and of each trust shall be deteethim accordance with the laws of
lllinois. The original situs and original place afiministration of each trust shall also be
lllinois, but the situs and place of administratioinany trust may be transferred at any

time to any place the trustee determines to b&hfobest interests of the trust.

13.17 Life Insurance. My executor and the trustkall take whatever action each
considers best to collect the proceeds of any ieslithen payable to my estate or the
trustee, but they need not incur expense or taffal leroceedings unless indemnified.
Payment to and the receipt of my executor or thstée shall be a full discharge of the
liability of any insurance company, which need tade notice of this instrument or see

to the application of any payment.

13.18 Exclusion of Interested Fiduciary. Notwidrgling any other provision, an



individual fiduciary (a) shall have no incident @ivnership or power or discretion with
respect to any policy of insurance on the fiducgatfie; (b) shall have no discretionary
power to allocate or distribute assets to the exteat such would discharge the
fiduciary's legal obligation to support any benédry; (c) shall, if the fiduciary has a
beneficial interest in a trust, have no discretrgr@ower to allocate or distribute assets of
the trust, directly or indirectly, to or for anyrmdiciary (including the fiduciary) unless
necessary for the beneficiary’'s maintenance inomase comfort, health care, or
education (to the extent the fiduciary was otheewgsanted such discretionary powers);
and (d) shall have no other power or discretion Wauld be deemed a general power of
appointment under Code 82041 unless the fiduciay $uch a power in other than a

fiduciary capacity.

Article 14

Payment of Death Taxes, Expenses, and Debts

14.1 Payments. My executor shall make the follgnwpayments:

(a) Death Taxes. All of my death taxes.

(b) Expenses. All expenses of my last illness,efalh and burial; costs of
safeguarding and delivering tangible personal ptgpeand estate administration

expenses.

(c) Debts. All of my debts, other than debts sedury life insurance, by an interest

in a land trust or cooperative, or by real property

14.2 Source of Payments Generally. My executoll shake all payments required

under this Article from my estate remaining aftestibution of any gifts of tangible



personal property or gifts of specific sums of moKiecluding any pecuniary formula
gifts), in trust or otherwise. Notwithstanding {veceding sentence:

(a) My executor shall pay from the disclaimed &s#ge amount by which my death

taxes are increased by reason of a disclaimerypartion of the Marital Trust;

(b) My executor shall pay from the nonqualifiedsets of the Marital Trust the
amount by which my death taxes are increased lsoreaf an election to qualify less

than all of the Marital Trust as qualified termif@anterest property, and

(c) My executor shall pay from the disclaimed &ssd generation-skipping transfer
taxes on direct skips of which I am the transferocurring at my death as a result of a
disclaimer.

14.3 Apportionment and Reimbursement for Deathe$aand Expenses. | do not
waive any rights my executor has under Code §822P67, 2207A, and 2207B or any
similar statutes of any state (or any comparabtipions in effect at my death), and |
authorize my executor to take such actions as aocessary to obtain reimbursement
under those Code sections and statutes, includitithelding distributions. | waive all

other rights to reimbursement and apportionment.

14.4 Tax Elections. My executor may make electionder tax laws and employee
benefit plans and may make allocations of any alkel GST exemption as my executor
deems advisable. No adjustment shall be made betmeecipal and income or in the

relative interests of the beneficiaries to comptngar any such election or allocation.

Article 15

Definitions



15.1 Balance of My Estate. The “balance of mytestmeans my estate reduced by
any payments of expenses, debts, and death tayasac to be paid from my estate and
any gifts of specific assets and any pecuniarysdiiiticluding any pecuniary formula
gifts).

15.2 Child and Descendant.

(&) Child. A “child” of a person means only (1xhild born to the person or to the
person’s spouse while they are lawfully married; ¢2natural child of the person born
while the parents are not lawfully married if thergnts subsequently become lawfully
married, but only for purposes of any allocatiordmtribution made after that marriage;
(3) a child lawfully adopted by the person priorthat child’s attaining age 21; or (4) a

natural child of that person if that person is mdée.

(b) Descendant. A child of a person is a “descetidaf that person and of all
ancestors of that person. A person’s descendadlgdm all such descendants whenever
born. Except when distribution or allocation isedited to descendants per stirpes, the
word “descendants” includes descendants of evegyegewhether or not a parent or

more remote ancestor of a descendant is also living

(c) Child in Gestation. A child in gestation orettate any allocation or distribution
is to be made shall be deemed to be living ondh& if the child is subsequently born

alive and lives for at least 90 days.

15.3 Code. References to sections of the “Codielr te the Internal Revenue Code
of 1986, as amended from time to time, and incladeresponding provisions of

subsequent federal tax laws.



15.4 Death Taxes. “Death taxes” includes all estatinsfer, inheritance, and other
succession taxes (including penalties and inteiegipsed by reason of death. “Death
taxes” shall not include generation-skipping trangtixes imposed on any generation-
skipping transfers other than direct skips madé¢hatdecedent’s death of which the

decedent is the transferor.

15.5 Education. “Education” means a preschooldgrschool, middle school, high
school, college, university, and professional ostgaduate education, any vocational
studies or training, reasonable related living &ses, and reasonable travel expenses to
and from the educational institution.

15.6 Incapacity. A person shall be consideredpac#ated if under a legal disability
or unable to give prompt and intelligent considerato financial affairs. The existence
of the inability may be determined by a physiciangd any person may rely on written
notice of the determination. A person already @ctis executor or trustee shall cease to

act on incapacity.

15.7 Income Beneficiary. An “income beneficiaryeams a person to whom or for

whose benefit income of any trust is or may beentty distributed.

15.8 Per Stirpes. Whenever assets are to be tdtbdar or distributed to the
descendants of a person “per stirpes,” those askatisbe divided into equal shares, one
such share for each then living child of that perand one such share for each deceased
child of that person who has a descendant thendiviAny such deceased child’s share
shall then be allocated for or distributed to tlehild’'s descendants per stirpes in

accordance with the preceding sentence and thisrsan

15.9 Qualified Corporation. A “qualified corporati’ means any bank, trust

company, or other corporate entity that is autlealito act as trustee and that is not a



related or subordinate party under Code 8672(ckoasny beneficiary under this

instrument.

15.10 Spouse. The “spouse” of any person, othan tme, means the individual
legally married to, and not legally separated fratmat person on the date of the

distribution then in question or on the date ofphier death of that person.

15.11 Tax-Sheltered Gift. “Tax-sheltered gift” mea

(&) Any assets that cannot qualify for the fedesthte tax marital deduction and that

are not disposed of otherwise; and

(b) After giving effect to (a), the largest pecnyi amount that results in no, or the

least possible, federal estate tax payable by neasmy death.

In determining the tax-sheltered gift, my execudball (a) consider any tax referred
to in Code 82001(b)(2); (b) consider the applicaivkxlit amount allowable to my estate,
any deduction from my estate allowed under Codég28nd the state death tax credit
allowable to my estate (but only to the extentus® would not increase state death
taxes), but no other credit; (c) consider my adddtxable gifts; (d) consider property
passing outside of this instrument that is incligim my gross estate and does not
qualify for the marital or charitable deduction;) (eonsider other gifts under this
instrument that do not qualify for the marital dvacitable deduction; (f) consider charges
to principal that are not allowed as deduction€omputing my federal estate tax; (Q)
assume that none of the Family Trust qualifies #oe federal estate tax marital
deduction; and (h) assume that all of the MaritalsT (including any part disclaimed)
qualifies for the federal estate tax marital derurctl recognize that the tax-sheltered gift

may be zero, may be reduced by certain state daaffs, and may be affected by any



election not to deduct administration expenses$dderal estate tax purposes.

Article 16

Spouse’s Occupancy of Residential Property in &tTru

The provisions of this Article shall apply if amterest in property that was used by
my spouse and me as a residence at the time okeath @‘the residence”) is allocated to
a trust created under this instrument. “Residemeefides a house or condominium (or
the beneficial interest in a land trust that hotdle to a house or condominium),
cooperative apartment, or nursing home or retirememmunity arrangement, and any

fractional interest therein.

16.1 Retention and Use of Residence. | authorme @xecutor to distribute the
residence to a trust created under this instrumedthe trustee to retain the residence for
my spouse’s life notwithstanding that the residemagy constitute a large part or all of
the principal of the trust and may lack the diviation or productivity ordinarily
considered prudent for trust investments. My spanag continue to use and occupy the
residence rent free, provided that my spouse pdysaees, assessments, insurance
premiums, ordinary repair bills, and other expensieprotecting and maintaining the
residence. Notwithstanding the preceding sentaheay expense payable by my spouse
pursuant to the preceding sentence would be chalmegainst the principal of a trust,
the trustee shall distribute to my spouse as mucth® principal of the trust as is
necessary to reimburse my spouse for payment ofettiense, or if requested to do so
by my spouse, the trustee shall pay such expemnsetlglifrom the principal of the trust.
As long as my spouse pays expenses as requirdielpréceding two sentences of this
paragraph, the trustee shall not sell the residexcept as provided in the following

paragraph.



16.2 Sale and Purchase of Residence. Upon my sijsowsitten request, the trustee
shall sell all or any part of the residence forfdag market value and shall retain the
proceeds of the sale as principal. Upon my spousetten request, the trustee shall
purchase or construct any new residence my spdaserequest out of the proceeds of
any sale under this paragraph and shall therehibtddt the new residence as “the
residence” subject to the provisions of this Agidly spouse may at any time purchase
the residence from the trustee for its fair mankaue, determined as of the date my

spouse delivers to the trustee a written purchése o

16.3 Trustee’s Liability. No trustee shall be agu@able for any loss sustained by
reason of any action taken or omitted pursuanthi® Article, and the powers granted
under this article shall be exercised only in adidry capacity.

Article 17

Captions and Context of Terms

Captions shall have no impact or meaning as tadims of this instrument. Singular
and plural and masculine, feminine, and neuterl $felinterchangeable as required or
permitted in the context of this instrument.

Signed on , 20__

[CLIENT]

The testator, [CLIENT], signed this Will in our ggence on the date it bears.

Immediately thereafter, at the testator’'s request ia the testator’s presence and in the



presence of each other, we signed our names asssés. We certify that we believed

the testator to be of sound mind and memory atitiee of signing.

Witnesses Addresses

residing at

residing at

residing at




H. The Proper Execution of a Will in Your State

The testator and at least two witnesses shouldrégent at the will execution.
After the witnesses are in the same room as thetbesthe testator should acknowledge
that he or she knows his or her heirs and the erfahe property that he or she owns, he
or she has read the document before him or hertrendocument he or she is about to
sign is his or her last will and testament. Thsta®r should then sign the will or direct
someone else to sign the will on his or her beimathe presence of the witnesses. The
witnesses then sign the will in the presence oftéstator. It is not necessary that the
witnesses sign in the same room as the testatdonas as the testator can see the
witnesses sign the will from his or her locatiohhe aforementioned acts constitute the
proper execution of a will in lllinois.

However, it is advisable for the witnesses to sgnattestation clause attesting
that the testator was of sound mind and memorytes$iator signed or directed someone
else to sign the will in the presence of the wisass and the witnesses attested the will in
the presence of the testator. The attestation €lagts as an affidavit from the witnesses
during probate. It essentially makes the will fggving,” and the witnesses will not
need to attest to the aforementioned items in pebsfore the Probate Court. A notary

should witness and sign the attestation clause.



